





Prevalence of Disabilities
In TANF Population

 Up to 40% may have learning
disabilities

 251t0 33% have a serious mental health
problem

 Nearly 20% have physical disabilities

« 210 20 % report substance abuse
problems

e 11-15% of children chronically ill; ¥ of
mothers on welfare/not working have il
child
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ADA Coverage

ADA applies to CalWORKSs programs

— Social Services can be covered by Title |
(private employment settings)

» EX: job placement and OJT (such as work
experience and community service)

— Title Il applies to state and local governments
» Applies to contractors of these entities, too
 The ADA definition of disabllity is much
broader than the CalWORKSs disability
exemption definition.

— Many more recipients have ADA protections
than just those who are exempt
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Discrimination Prohibitions

 Disability anti-discrimination provisions at
MPP 8§821-109 and 111

* Prohibition on employers, training
sponsors, and contractors from
discriminating against WTW participants
based on disability. mpp §42-718.11.

« Counties cannot sanction participants for
refusing to participate in programs that

discriminate based on disability. mpp §42-
721.3.
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Mailing of Materials

 Though not specifically set out in regs,
MPP 821-111.4 provides that CWDs may
use alternative methods to make programs
and activities accessible to individuals with
disabilities, with prior written approval from
CDSS.

e County annual civil rights plans must
describe how applications and materials
are provided to persons w/ disabilities.
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Application Process

e CA-2-statement of facts

— Parent or caretaker not required to sign if

physically or mentally incapable of signing.
MPP §40-128.

e Face-to-face interview

— Done with person completing the CA-2 (per
above), and also with the applicant, unless the
applicant is unable to participate because of

his/her physical or mental condition. MPP §40-
131.2

e County determines applicant's inability to do the
interview through personal contact. Such personal
contact is required before aid is authorized.
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Exempt Volunteer

* A volunteer is someone not required to
participate in the WTW, but chooses to do
SO. MPP §42-701.2(v).

* As a disabled exempt volunteer, the
iIndividual is not required to participate for
the full number of hours (vpp §42-711.412),
and Is not subject to the 18/24-month or
60-month time limit . mpPpP §42-712.51.

— Note: only exempt volunteers are “off the
clock.” Ex: If 2nd parent volunteers, time
counts.
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Services for Volunteers

* No specific reg, so causes problems.
You get this result by:

— Volunteers choose to participate, so are
participants

— Participants sign WTW plans

— WTW plans must list the needed
support services

— Participants gets support services
needed to engage in WTW activities

See ACL 03-15 re: support services for those in Part-time
activities, and contact Jodie for state letter.
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Volunteers and Sanctions

 Exempt volunteers can stop participating
whenever they want/need. mpp §42-712.5.

 They are not subject to sanctions as long
as they remain exempt. MPp §42-721.42.
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If the exempt volunteer is not making
satisfactory progress or fails to participate
without good cause, the county may limit future
volunteer participation by serving others

welfare-to-work participants first. MPP §42-
721.42.

22



Disability Evaluations

 WTW plans for individuals with
disabilities must reflect appropriate
accommodations and services.

 The requirements are different,
depending on the impairment:
learning and medical impairments,
mental health impairments, and
substance abuse.
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Physical and Learning
Disabilities
 The county must refer the individual to a

disablility evaluation Iif;

— It suspects a learning or medical problem, as
Indicated during appraisal or assessment or by lack
of satisfactory progress. MPP 842-711.58

— From a “positive” LD screening. ACL 01-70

e Evaluation to determine if the individual Is
“unable to successfully complete or benefit
from a current or proposed program
assignment.”

— If the person can participate, the evaluator “shall
determine if the individual has any treatment
needs.”.
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Option List Limitations

« Statute does not specifically refer to
exemptions (though says to determine if
“able to participate”)

* Statute fails to refer to reasonable
accommodations, so counties may think
person should be reassigned

— The LD ACL makes it clear that counties to
consider reasonable accommodations post-
evaluation, and that they “must not limit the
range of services or WTW activities simply due
to a participant’s learning disabilities.”

* Would apply to other disabilities and impairments
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LD Good Cause

e If a person with LD falls to make
satisfactory progress/ has
participation problems, the county’s
good cause determination should
consider whether the disability
“caused or substantially contributed”
to the problem. AcL o1-70.

— Presumably the same requirement
would apply to medical impairments.
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Mental Health Impairments

County must refer to a disabllity evaluation:

— Based on info received through appraisal

« County required to solicit “any information relevant to

assign appropriate welfare-to-work activities.” MPP
842-711.552.

e Many screen for MH issues.

— If, during assessment, “there is a concern that
a mental disabllity exists that will impair the
ability of a recipient to obtain employment.” mpp
§42-711.56.

— If the person is not making satisfactory
progress, and the county or contractor believes
the person may have a mental health

Impairment.
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Developing WTW MH Plan

* As with LD/physical conditions, “the
plan shall include appropriate
employment accommodations or
restrictions, supportive services, and
treatment requirements.” wmpp §42-711.563.

o After the evaluation, the county can
refer the participant to the same list of
welfare to work activities in slide 38.
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Substance Abuse-Related
Impairments

e County must refer to an evaluation any
time there Is a “concern that a substance
abuse problem exists that will impair the
ability of a recipient to obtain or retain
employment.” Mpp §42-711.57

e County plan required to list a plan for the

provision of substance abuse treatment
Services. wic §11325.8(a).

ADA covers those in drug rehab program and
successful graduates who are not currently using.
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Substance Abuse Plans

 |If the evaluation determines the individual
has a substance abuse problem, the
county must develop the participant’s
WTW plan based on the results of that
evaluation.

— The plan may include appropriate treatment
requirements, including assignment to a
substance abuse program.

 The CWD must offer the individual two opportunities
to receive substance abuse treatment, and may, at
Its option, offer additional treatment opportunities.

MPP 842-711.571; 42-716.611, 42-716.612
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Substance Abuse
Good Cause

 Falilure to attend a treatment program
assigned in the WTW plan: County must
consult with the treatment provider re:

whether the failure was with good cause.
MPP 842-716.613.

e Problem w/ another aspect of the WTW
plan: County must consider whether the
substance abuse problem “caused or
substantially contributed to” the failure to
comply.”

— The county is required to consult with the

treatment provider to make this determination.
MPP §42-716.614.

4/24/03 36













Reduction of Hours Issues

e (Good cause is for temporary condition, not
expected to last > 30 days
— If need for accommodation is longer, more
Indicative of exemption
 |f reduction of hours significantly impairs
the participant’s ability to benefit from
training time, it should qualify as an

exemption

— Note: state agrees that “for now” if can'’t
participate full-time, person is exempt. See
Jodie for state letter.
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Exemption as

Accommodation

 Exemptions can be viewed as a form
of disability accommodation

— Not violate essential eligibility or
fundamentally” alter program:
exemptions already exist within
CalWORKs

— Reasonable: Permit the individual to get
the needed training, just without the
constraints of a time-limits and
sanctions.
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Treatment and

Accommodation Issues

« The WTW disability regulations list “special
programs” as a WTW activity without
definition

 No guidance to counties re: when “special
programs” and/or MH/SA treatment should
lead to exemption vs. being a WTW
activity
— If the length/ nature of these programs leaves

Insufficient time to get needed training, at the

end of the 18-24 mos. the person will not have

the job skills. This would defeat the purpose
CalWORKsS.
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Exemption vs.

Accommodation Examples

e Hours as “treatment”:

An LD evaluation calls for 14 units of
Disability Services, such as learning to use
computer-assisted technology,
memorization techniques, etc. A full-time
school schedule is 14-16 units.

e Hours as “accommodation”

The person does 32 hours, but only 8 are
In training, and the rest is a study time
*accommodation.”
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Responses to Treatment

Accommodation Problems

 These clients are really participating
part-time, and meet the disability
exemption criteria

 ADA disparate impact
— Treatment and extra study time as

4/24/03

meeting WTW hours, without stopping
the clock, limits disabled participants to
shorter programs than those available to
non-disabled participants.
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Time Extension Issues

o State determined extending training time
and extension of 60-month limit, Is
fundamental alteration/not reasonable
modification

— EXCEPTION: LD failure to screen and/or
accommodate (ACL 01-70)
» Argue should apply for any condition/impairment

e Current alternative: exemption

* Possible alternative: legal challenge to
state’s fundamental alteration position
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Practice problem #2

The county assigned Sung Lee to a college
training program. She barely passed some
her lecture classes because she had
problems following the instructor. The college
determined Sung Lee has a learning disabillity,
and recommended a part-time courseload,
significant study-time, computer software,
note-taker.

Sung’s worker tells her since she can’t learn,
she can’t be in a training program, and must
do work experience.

How do you advise Sung Lee?
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Problem #2-b

Same scenario, but instead of refusing to
allow Sung Lee to attend training, the county
determines she can continue in school. The
county doesn’t permit study time to count as
a WTW activity and doesn’t buy computer
equipment, and tells Sung she’ll need to
make up her hours with work or another
activity. If she doesn’t want to do work and
school, they can reassign her.

Now what do you do?
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Substance Abuse Issues

Counties may require screening for
substance abuse when there is reasonable
suspicion to believe that an individual is
dependent upon illegal drugs or alcohol.

— The county shall maintain documentation of
this finding.

e Counties may require reasonable
participation in substance abuse or alcohol
treatment programs for persons screened
and professionally evaluated to be in need
of treatment, If actually available and free.

WIC 17001.51. (a)
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Mailing Applications

 If a household contacting the food
stamp office (by telephone or mail)
prefers to get an application through
the mail, the county must mail the
form the date of the call/date request
received.

o Application filing date is date
completed form received by county.

WMRRs8 63-300.34 59



ADA v. Food Stamps

e ADA and Rehabilitation Act
coverage Is broader than those
"disabled" under food stamp
regulations
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Exemptions from Work
Registration

 All people applying for food stamps must
register for work, unless they are exempt.

— Personal Disability: physical or mental problem
that makes you "unfit" to work. MPP § 63-407.2.

— Family disability: you take care of a child over
six or an adult who needs help taking care of
him or herself. MPP § 63-407.2.

— AQOD: if going regularly to a drug addiction or
alcoholic treatment program. MPP § 63-407.2.
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“Unfitness” Factors

e Being "unfit" to work Is not the same as
meeting the strict food stamp definition of
"disabled." (Several non-CA cases.)

 The food stamp office should consider
your physical condition in relation to other
relevant factors, such as your age,
education, training and experience.

— Lowe v. North Carolina Dep't of Human Resources, 323 S.E.2d
454 (N.C. Ct. App. 1984). See Archuleta v. Bowen, 655
F.Supp. 1196 (D. Wyo. 1987).
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EBT provisions

 EBT systems must comply with the ADA. 7
C.F.R. § 274.12(h)(4)(i)(G).

 The California EBT Act requires
reasonable access to the EBT system to
accommodate issues related to physical
and mental disabilities, language, lack of
access, or other barriers

— If disabled, can have authorized representative
act on your behalf
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FS Face-to-Face interview

« CWD required to tell FS applicants that it
will waive the face-to-face interview (and
do by telephone), where the household
has a "hardship" situation. “Hardship”
disabllity provisions include:

— lliness

— Care of a household member

 Face-to-face also waived if household:
— IS unable to appoint an AR
— all members are 65+ y.o. or physically disabled
— no earned income
— unable to come to the food stamp office.
MPP § 63-300.43-44 and 63-300.42
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FS Certification

e California has a 2-year
certification period for
households when all household
members are aged or disabled.

MPP 8§ 63-504.133
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Fry v. Saenz

« ADA disparate impact

« CalWORKSs “completion rule”
terminating benefits to children who
turn 18 unless are expected to
complete high school by age 19 is not
an “essential eligibility requirement”

« Remanded to trial court re: whether
covering children whose disabilities
preclude graduation by 19 is an cause
undue financial burden

98 Cal.App.4th 256, 120 Cal.Rptr.2d 30 (2002). Clare Pastore
or Nu Usaha, (213) 487-7211, ext 29
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Bradford v. San Diego

e Challenge to GA time limit policy that
treated disabled GR recipients as
"employable with limitations" subject to 3-
mo. limit, despite evidence of inability to
work. Settlement included:

— exemption from the time limit and related work
requirements, such as job search, for those
with medical verification of inability to work

— exclusion of months of disability from
countable months for time limit purposes

Unpub’d (No. 97-CV-1024-JM (S.D.Cal., July 29, 1997),
contact Clare Pastore/Dick Rothchild at WCLP 213-487-7211
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Hunsaker v.
Contra Costa County

* Challenge to AOD screening of applicants.
County did not contest that recovering(ed)
drug and alcohol addicts disproportionately
identified as false positives

« HELD: disparate impact alone is
Insufficient to create a prima facie case of
“*harm” or impact on "meaningful access"
to public benefits for purposes of ADA
relief

149 F.3d 1041, 9th Cir. (Cal. 1998)
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Jennings v. Jones

* Challenge to County GA sanction
regulations for failure to distinguish
between competent, healthy individuals
who failed to comply, and those whose
failure was due to mere negligence,
Inadvertence, or mental or physical
disability.

— NOTE: statute now reflects negligence (allows
3x before sanction), but makes no reference to
other factors), so still need to cite case if

problems
212 Cal.Rptr. 134 (Cal.App. 1 Dist.,1985)
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Civil Rights Complaints

« GBLS, HHS OCR ADA complaint re:
mental disabilities. Includes:

— Practices screen out people with MH issues
from getting exemptions/good cause

— Staff untrained re: MH issues/ process for
making accommodations/ types
accommodations

— Don’t advise re: right to accommodations and
to grievance process if denied

— Falling to provide reasonable program
modifications
Contact: Brian Flynn, at 617 603-1629, bflynn@gbls.org
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Informational Resources

« HHS Guidance
— http://www.hhs.gov/ocr/cover.ntml
— http://www.hhs.gov/ocr/prohibition.html#legreq

e “Using Title Il of the Americans with
Disabilities Act on Behalf of Clients In
TANF Programs” by Cary LaCheen

— www.welfarelaw.org/ada manual/ada manual.pdf

— Training outline:
htgp])c://www.welfarelaw.org/disability_rep/adatrainingZOOZ
P

« LD ACL 01-70

— www.dss.cahwnet.gov/getinfo/aclO1/pdf/01-
70.pdt
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